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FINNEGAN V. LEU: PROMOTING UNION
DEMOCRACY BY SUPPRESSING
INTERNAL DISSENT
In 1959, Congress passed the Labor-Management Reporting and Disclo-
sure Act (LMRDA).' Originally drafted to address the abuse of union
power in internal elections and financial accounting,' it was amended on
the floor of the Senate to include title I, the union members' "bill of
rights." Title I's purpose was to promote union democracy and free ex-
pression of dissent by protecting free speech and political activities for
union members.' Because the amendment was hastily introduced, there
1. Labor-Management Reporting and Disclosure (Landrum-Griffin) Act of 1959, Pub.
L. No. 86-257, 73 Stat. 519 (codified at 29 U.S.C. § 401-531) [hereinafter cited as LMRDA].
2. Atleson, A Union Member's Right of Free Speech and Assembly. Institutional Inter-
ests and ndividual Rights, 51 MINN. L. REV. 403, 406 (1967). The LMRDA, originally in-
troduced by Senators Kennedy and Ives, was designed to combat internal union corruption
revealed by the McClellan Special Committee hearings on union affairs. Id at 406-07. The
hearings revealed widespread misuse of union funds, election fraud, and collaboration be-
tween unions and employers. Id at 406.
3. Beaird & Player, Free Speech andthe Landrum-Gri6n Act, 25 ALA. L. REV. 577, 580
(1973). Title I in its present form is not the version originally introduced. Senator McClel-
lan had proposed a "bill of rights" which included broad and generally worded guarantees
of individual rights for union members; this was rejected by the Senate Labor Committee.
Id at 579. McClellan then resubmitted his proposal as an amendment to the LMRDA from
the Senate floor. Id. The bill and McClellan's amendment passed by one vote. 105 CONG.
REC. 6492 (1959). Opponents of the bill of rights, resigned to the inclusion of some form of
individual rights protection, hastily prepared a substitute bill. Atleson, supra note 2, at 407.
Three days later, the new bill of rights, the present title I, was introduced by Senator Kuchel,
and adopted to replace McClellan's amendment. ld at 408; Beaird & Player, supra at 579.
The Kuchel version narrowed the range of protections provided. Atleson, supra note 2, at
408. The drafting of the Kuchel proposal took place under stressful conditions, in great
haste, and some commentators have suggested that the ambiguities of the phrasing were the
deliberate product of strategic considerations. See, e.g., Cox, Internal Affairs ofLabor Unions
Under the LaborReform Act of 1959, 58 MICH. L. REV. 819, 833 (1960); Atleson, supra note
2, at 408.
Although title I evinces congressional concern for promoting union democracy by protect-
ing individual rights of union members, the Senate also wished to avoid undue intrusions
into internal union affairs for fear of weakening unions' organizational strength. S. REP. No.
187, 86th Cong., 1st Sess. 7-8 (1959); see also Beaird & Player, supra at 579. The Senate bill,
along with title I, was approved by the House with almost no discussion. Atleson, supra note
2, at 409. "Thus, in neither house was careful committee consideration given to the
problems of internal union democracy or the wording of [the] legislation." Atleson, supra
note 2, at 409. See generally Rothman, Legislative History of the "Bill of Rights"for Union
Members, 45 MINN. L. REV. 199 (1960).
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was little discussion of it, and it was not expertly drafted.4 As a result,
coutts, applying the amendment, have been forced to rely on sparse and
ambiguous legislative history, and title I's underlying policy considera-
tions.5 Not surprisingly, there have been widely disparate interpretations
of both title I's substantive provisions, particularly sections 101(a)(1) and
(2),6 and title I's jurisdictional provisions, sections 102 and 609. 7 The pri-
mary source of disputed interpretation has been the term "every member"
in sections 101(a)(1) and (2), which guarantee every member equal voting
rights and free speech respectively, and the term "otherwise discipline" in
section 609's proscriptions against discipline of members for exercising ti-
tle I rights.8
Union officers present unique title I problems. As both members and
officers of the unions they serve, they have presented courts with the diffi-
cult issue of the extent title I protects them in their capacities as officers
from being discharged for exercising title I rights. Some courts have held
that the term "discipline" in section 609 does not encompass removal from
office, and therefore, the substantive provisions of title I protect only the
4. See Cox, supra note 3, at 833.
5. See, e.g., Lamb v. Miller, 660 F.2d 792, 794 (D.C. Cir. 1981) (the purpose of title I is
to create effective union democracy and hold union leaders accountable); Bradford v. Tex-
tile Workers of Am., Local 1093, 563 F.2d 1138, 1142 (4th Cir. 1977) (the vagueness of the
term "otherwise discipline" manifests congressional intent to give broad and liberal con-
struction to the term); Sheridan v. United Bhd. of Carpenters, 306 F.2d 152, 156 (3d Cir.
1962) (title I is intended to protect the union-member relationship, not the union-employee
or union-officer relationship).
6. LMRDA § 101(a)(l), 29 U.S.C. § 41 l(a)(1) (1970) provides:
Every member of a labor organization shall have equal rights and privileges within
such organization to nominate candidates, to vote in elections or referendums of
the labor organization, to attend membership meetings, and to participate in the
deliberations and voting upon the business of such meetings, subject to reasonable
rules and regulations in such organization's constitution and bylaws.
LMRDA § 101(a)(2), 29 U.S.C. § 41 l(a)(2) (1970) provides in part:
Every member of any labor organization shall have the right to meet and assemble
freely with other members; and to express any views, arguments or opinions; and
to express at meetings of the labor organization or upon any business properly
before the meeting, subject to the organization's established and reasonable rules
pertaining to the conduct of meetings.
7. LMRDA § 102, 29 U.S.C. § 412 (1970) reads in part: "Any person whose rights
secured by the provisions of this subchapter have been infringed by any violation of this
subchapter may bring a civil action in a district court of the United States for such relief
(including injunctions), as may be appropriate." LMRDA § 609, 29 U.S.C. § 529 (1970)
reads in part: "It shall be unlawful for any labor organization, or any officer, agent, shop
steward, or any other representative. . . to fine, suspend, expel, or otherwise discipline any
of its members for exercising any right to which he is entitled under the provisions of this
Act."
8. See infra notes 135-38 and accompanying text. Few courts have examined § 102, an
independent means of jurisdictional access for redress of grievances under title I.
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officer's status as a member, not as an officer. 9 Other courts have held that
both the jurisdictional and substantive provisions do protect officers from
dismissal for exercising title I rights."° Still a third group would extend
title I rights to officers, but only under certain circumstances."' In Finne-
gan v. Leu,'2 the United States Supreme Court partially resolved the issue,
holding that appointed officers, who are policymakers, are not protected
from dismissal for the exercise of title I rights.
The plaintiffs in Leu were appointed local union officers who had sup-
ported an unsuccessful candidate for the union presidency. After the elec-
tion, the winning incumbent fired these appointed officers, although they
remained members of the union. They then sued, alleging their dismissal
was in retaliation for the exercise of protected rights under title I.13 Both
the trial court and the Supreme Court denied relief. Thus, in Leu, the
Supreme Court ended twenty years of judicial debate over the scope of
section 609 protections, but inaugurated a new era of debate regarding the
scope of section 102.
This Note will provide a historical overview of judicial interpretation of
title I as applied to reprisal discharges of officers for the exercise of title I
rights, focusing specifically on the free speech guarantee. It will examine
the degree to which the Leu decision comports with principles of union
democracy and will explore some of the issues that remain unresolved
after Leu. The Leu decision, in limiting free speech protections for union
officers, considers the interests of elected leaders in administrative effi-
ciency, but overlooks the democratic role of officers in leading opposition
9. See, e.g., Wambles v. International Bhd. of Teamsters, 488 F.2d 888 (5th Cir. 1974);
Sheridan v. United Bhd. of Carpenters, 306 F.2d 152 (3d Cir. 1962). These courts stress
members' rights to impose a mandate on union leaders through elections, and conclude that
elected leaders therefore must be able to choose freely their own subordinate officers in
order to effectuate membership will. See also infra notes 23-44 and accompanying text.
10. See, e.g., Lamb v. Miller, 660 F.2d 792 (D.C. Cir. 1981); Grand Lodge of the Int'l
Ass'n of Machinists v. King, 335 F.2d 340 (9th Cir.), cert. denied, 379 U.S. 920 (1964). The
court in King held that officers are members within the meaning of title I, and entitled to full
protection of free speech rights, reasoning that to hold otherwise would mean that officers
cannot engage in political activities at all. The court in Lamb expressly adopted the rule and
reasoning of the King decision. See also infra notes 50-73 and accompanying text.
11. See, e.g., Newman v. Local 1101, Communications Workers of Am., 570 F.2d 439
(2d Cir. 1978); Wood v. Dennis, 489 F.2d 849 (7th Cir. 1973) (en banc), cert. denied, 415 U.S.
960 (1974). Circumstances in which relief would be denied include where "speech" can be
termed "insubordination," Wood, 489 F.2d at 856, and where exercise of title I rights im-
pairs effective job performance, Newman, 570 F.2d at 445-46. See infra notes 74-105 and
accompanying text.
12. 102 S. Ct. 1867 (1982), a#'g Navarro v. Leu, 652 F.2d 58 (6th Cir. 1981). See infra
notes 107-30 and accompanying text.
13. Leu, 102 S. Ct. at 1869.
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movements. Moreover, the Court leaves unanswered the question of title I
protections for elected officials and nonpolicymakers.
I. THE DEVELOPMENT OF DIVERGENT PERSPECTIVES ON THE SCOPE OF
TITLE I AMONG CIRCUIT COURTS
A. Early History of the LMRDA
The LMRDA was designed as labor reform legislation. While its impe-
tus was evidence of "racketeering, corruption land] abuse of power" ex-
posed by the McClellan Special Committee hearings in the United States
Senate, 4 the bill contained no "bill of rights" section when introduced.'"
An amendment proposed by Senator McClellan on the Senate floor during
debate, and later adopted by a narrow margin, contained sweeping guar-
antees of individual member rights, designed to control abuses of leader-
ship through participatory democracy.' 6 Prompted by concern over
excessive federal intrusion into internal union affairs, opponents quickly
drafted a more limited version to replace the McClellan amendment.'
7
Their efforts led to the passage of the present title 1.18 The final version of
title I thus represented a tactical "compromise between extreme positions
of extensive and minimum interjection of federal power into the internal
operations of unions"' 9 and contained ambiguities designed to ensure its
passage.20
Because of title I's vague language and the conflicting interests it pur-
ports to resolve, courts have had great difficulty in applying its provisions.
By 1969, over one hundred cases had been brought before federal courts
for judicial interpretation of such terms as "otherwise discipline" in section
609.21 "The courts have been faced with the paradoxical task of applying
the provisions of the Act, honoring the spirit of reform . . . while at the
same time giving credence to the avowed congressional mandate of mini-
14. 105 CONG. REC. 6718-27 (1959) (remarks of Senator McClellan).
15. Beaird & Player, supra note 3, at 579; 105 CONG. REC. 6475 (1959).
16. Atleson, supra note 2, at 407; 105 CONG. REC. 5810 (1959); 105 CONG. REC. 6475
(1959). Atleson comments that the passage of the original bill of rights resulted from a
"combination of McClellan's prestige, the difficulty of voting against a 'Bill of Rights,' presi-
dential aspirations of various senators, and ignorance of the [amendment's] significance
.... " Atleson, supra note 2, at 407.
17. Beaird & Player, supra note 3, at 579.
18. 105 CONG. REC. 6718-45 (1959).
19. Etelson & Smith, Union Discipline Under the Landrum-Griffin Act, 82 HARv. L. REV.
727, 729 (1969); see also supra notes 2-3.
20. Atleson, supra note 2, at 409.
21. Etelson & Smith, supra note 19, at 729.
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mum interference in the internal affairs of labor organizations. '22 The di-
vision among circuits over the meaning and intended scope of union
democracy arose in the early 1960's, and continues to impede the develop-
ment of a uniform body of law.
B. The Restrictive View. Sacricing Officer Free Speech Protections for
Administrative Efficiency
The United States Court of Appeals for the Third Circuit was the first
circuit to examine both reprisal discharges under the LMRDA and the
meaning of "discipline" under section 609. In Sheridan v. Brotherhood of
Carpenters, LocalNo. 626,23 an elected business agent was removed for an
alleged violation of the union constitution. The decision to dismiss the
agent was made by a union trial committee, and was later sustained by a
vote of the full membership.24 In determining that removal from office is
not "discipline," the court examined the legislative history and pointed to
the statute's enumerated sanctions25 as evidence of congressional intent to
protect only the "union-member relationship, not the union-officer or
union-employee relationship .... ,26 The court further concluded that
the substantive provisions of title I are directed to the rights of member-
ship and that section 101(a) protections do not extend to union officers.
Judge Kalodner, writing for the court, stressed that the "overriding pur-
pose of the [LMRDA] was to insure to members of unions their right to
self-government and union democracy," which necessarily includes the
power to remove officers by membership vote.27
The Sheridan decision, while refusing to extend title I protections to of-
ficers' employment, did not actually turn on a resolution of the competing
values of union solidarity and union democracy. The unusual facts of the
case, particularly the ratification of Sheridan's dismissal by membership
vote, provided an independent basis for the holding. Therefore, Sheridan
can be distinguished from later cases involving removal from office by uni-
lateral action of union leadership. Both organizational and individual in-
terests are served by permitting removal through membership vote. The
court suggested, however, that it would deny relief to officers removed
solely by decision of the union leadership, without considering potential
22. Beaird & Player, supra note 3, at 580.
23. 306 F.2d 152 (3d Cir. 1962).
24. Id at 153-54.
25. LMRDA § 609, 29 U.S.C. § 529 (1970). Unions are forbidden to "fine," "expel," or
"suspend" members for exercising LMRDA rights. 306 F.2d at 153-54.
26. Sheridan, 306 F.2d at 156-57.
27. Id. at 157-58. See also supra notes 2-3, and text accompanying notes 14-22.
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chilling effects on participatory democracy in its reasoning.28
The Sheridan decision represented the opinion of only one judge; Judge
Hastie concurred on separate grounds.29 In a dissenting opinion, Judge
McLaughlin viewed the phrase "otherwise discipline" as designed to em-
brace unusual sanctions that might be applied, such as penalizing a mem-
ber holding union office by terminating that member's employment. 30 To
Judge McLaughlin, removal from office was discipline, indistinguishable
in purpose from section 609's enumerated sanctions.3
Later decisions of the United States Court of Appeals for the Third Cir-
cuit affirmed Judge Kalodner's opinion in Sheridan ,32 but expanded the
reach of section 609 proscriptions to include barring members from run-
ning for office. In Martire v. Laborers' Local Union 1058,"3 an elected
business manager was removed from office, fined, and forbidden to run for
office again for five years by a union district council. The court held that
although the LMRDA provides no remedy for the officer's removal, for-
bidding his candidacy had abridged his rights as a member, creating a
cause of action under title 1. 3 4 Citing Sheridan for the proposition that
section 609 does not protect officers from removal, the court suggested that
while retention of union office cannot be considered a "right" available to
all members, 35 running for office is such a right, and is therefore protected
under section 609 and title 1.36 The court did not examine potential con-
siderations of union democracy, nor did it acknowledge factual distinc-
tions between the manner of Martire's dismissal and Sheridan's.37
The Third Circuit's interpretations of title I and section 609 have not
been widely followed, although the United States Court of Appeals for the
Fifth Circuit has held that union officers do not enjoy absolute immunity
from dismissal over the exercise of title I rights. In Wambles v. Interna-
28. Id at 156-57.
29. Id. at 159 (Hastie, J., concurring). Judge Hastie concluded that the suit was prema-
ture because Sheridan had failed to exhaust his internal remedies.
30. Id. at 165 (McLaughlin, J., dissenting).
31. Id
32. See, e.g., Harrison v. Local 54 of the Am. Fed'n of State, County and Mun. Em-
ployees, 518 F.2d 1276 (3d Cir.), cert. denied, 396 U.S. 903 (1969). In Harrison, a parent
union suspended a local union president because of criminal charges filed against the officer.
The officer brought a title I action against the union. The court, citing Martire v. Laborers'
Local Union 1058, 410 F.2d 32 (3d Cir.), cert. denied, 396 U.S. 903 (1969), held that although
union members are free to express their views, the LMRDA offers no relief to officers sus-
pended for such expression. Harrison, 518 F.2d at 1281.
33. 410 F.2d 32 (3d Cir.), cert. denied, 396 U.S. 903 (1969).
34. Id at 35-36.





tional Brotherhood of Teamsters ,38 an action brought under section 102,
the Fifth Circuit held that elected union leaders may discharge appointed
office holders without cause. 3 9 The court in Wambles did not engage in
statutory interpretation, and the discharged employees' appointed status
appears to have been determinative."n The court feared that extending title
I protections to appointed officers would give them permanent roles in
union power structures that could thwart the implementation of elected
leaders' policies, "presumably approved by the Union membership in the
election."'" The Fifth Circuit was reluctant to enter into the "thicket of
subtleties and hypocrisies of charges in an effort to ascertain whether or
not the charges were bona fide" or were in retaliation for political opposi-
tion and the exercise of free speech.42 The Wambles court did not indicate
whether it would extend its holding to deny protection to elected officials,
but later, in Miller v. Holden,4" the Fifth Circuit appeared to limit Wam-
bles to its facts by again stressing Wambles' appointed status."
In addition to narrowing the significance of Wambles, Miller was the
only pre-Leu45 case to differentiate clearly the jurisdictional requirements
of section 609 from section 102. While holding that removal from office is
not "discipline" under section 609, the court gave a broader reading to
section 102, declaring that it encompasses "any union action which in-
fringes the rights protected by title I," not just sanctions which discipline
officers in their "capacit[ies] as . . . member[s]. ' '4 6 The court, however,
did not reach the merits in Miller, leaving open the question of to what
extent section 102 or title I's substantive provisions protect officers from
removal for the exercise of title I rights.
47
In summary, the United States Court of Appeals for the Third Circuit
38. 488 F.2d 888 (5th Cir. 1974). Plaintiffs in Wambles were two assistant business
agents and a bookkeeper who had supported an unsuccessful candidate for union office; they
were subsequently fired by a newly elected officer. Id at 889.
39. Id
40. Id. The court stated that "elected officials necessarily rely on appointed officials to
implement policies and plans presumably approved by the Union membership in the elec-
tion." Id.
41. Id.
42. Id at 890.
43. 535 F.2d 912 (5th Cir. 1976). An appointed training coordinator was dismissed. He
sought redress under title I, alleging his discharge was in retaliation for supporting an unsuc-
cessful candidate for union office. Id at 913.
44. Id at 916.
45. See infra notes 107-30 and accompanying text.
46. 535 F.2d at 916-17. The Miller court recognized that § 102's proscriptions against
"infringe[ment]" of member rights suggest broader protection than does the more restrictive
term "discipline."
47. Id at 916.
19821
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has adopted the most restrictive view of title I guarantees. Union officers
are subject to termination at will by their elected employers. If, however,
their rights as members are impaired-if they are fined, suspended, ex-
pelled or barred from candidacy for exercising title I rights-they may
seek redress under sections 609 and 102. The United States Court of Ap-
peals for the Fifth Circuit appears to share the Third Circuit's exclusion of
officers from the scope of section 609 protections, and would permit dis-
charge of appointed officers without cause under section 102. It is unclear
whether elected officers would be protected from removal under the Fifth
Circuit's interpretation of section 102.
Together, these approaches comprise a minority view of title 1.48 These
circuits emphasize union solidarity and the promotion of internal democ-
racy by ensuring a free hand to elected union leaders to implement their
programs without obstruction by recalcitrant subordinate officials. The
decisions of these circuits also reflect federal reluctance to intrude into in-
ternal union affairs for fear of weakening unions' organizational strength.
While these analyses address legitimate concerns shared by the framers of
title I, they ignore the role of union officers in leading members who,
through vigorous dissent and political activity, might curb abuses uncov-
ered by the McClellan Committee. 9
C 7he Expansive View- Promoting Union Democracy by
Protecting Officer Dissent
The United States Court of Appeals for the Ninth Circuit in Grand
Lodge of the InternationalAssociation of Machinists v. King5" addressed the
role of dissenting union officers in promoting union democracy. Faced
with a case factually similar to Leu,5' the court held that dismissal from
office does constitute discipline within the meaning of section 609, and that
the free speech protections of sections 101(a)(1) and (a)(2) extend to union
officers.52 After supporting an unsuccessful candidate for union office, the
48. See generally infra text accompanying notes 50-105. See also Maceira v. Pagan, 649
F.2d 8, 12-13 (1st Cir. 1981); Bradford v. Textile Workers of Am., Local 1093, 563 F.2d
1138, 1141-42 (4th Cir. 1977).
49. See supra notes 2-3. See also Hartley, The Framework of Democracy in Union GovY-
ernment, 32 CATH. U.L. REV. 13 (1982). Hartley argues that protecting insurgents would in
fact protect union autonomy from federal incursion by enabling union members to correct
abuses through democratic processes. Id at 124. See also 105 CONG. REC. 6472, 6476, 6478;
Senator McClellan urged passage of title I in order to allow union members to clean their
own houses, and thus decrease the need for government regulation.
50. 335 F.2d 340 (9th Cir.), cert. denied, 379 U.S. 920 (1964).
51. See infra notes 107-10 and accompanying text.
52. 335 F.2d at 344-45.
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plaintiffs, appointed Grand Lodge representatives, were removed summa-
rily from office. In response, they filed suit alleging that they were dis-
missed because of their exercise of rights guaranteed by the Act.-
3
In a detailed analysis of the statutory language and legislative history of
the LMRDA, the King court found no evidence that Congress intended to
exclude union members who were also officers from the protections given
"members" under title I and section 609."4 On the contrary, excluding of-
ficers from the sweep of title I protections "would deny protection to those
best equipped to keep union government vigorously and effectively demo-
cratic," and thus defeat what the court considered to be the primary pur-
pose of the LMRDA: the strengthening of internal union democracy. 55 In
the court's view, union officers are in the best position to further demo-
cratic processes through the uninhibited exercise of free speech. 56 To per-
mit discharge of appointed officials for political activity is tantamount to
forbidding such activity, and would "immunize a most effective weapon of
reprisal against officer-members for exercising political rights guaranteed
by the Act without serving any apparent legislative purpose."57 The court
responded to Judge Kalodner's argument in Sheridan5" that members
must be able to remove their officers when needed by noting that "Itihe
power . . . to turn out elected officials for 'serious misconduct'" is pro-
vided elsewhere in the Act.59
The Ninth Circuit position represents the most liberal construction of
title I and section 609, and, like the Third Circuit in Sheridan, fails to
consider adequately the full spectrum of interests comprising union de-
mocracy. The court's emphasis on protecting dissent and encouraging
political activity highlights an important consideration overlooked by the
Third Circuit. Dissenting officers are in the best position to form a loyal
opposition and thereby engage the membership in debate, and offer alter-
natives to the membership.6" Corruption and other abuses of power are
53. Id at 341.
54. Id at 343. The Ninth Circuit later extended the meaning of "discipline" to include
forced job transfers where the purpose of the transfer was to suppress dissent rather than to
facilitate administrative goals; see Cooke v. Orange Belt Dist. Painters, 529 F.2d 815 (9th
Cir. 1976). In Cooke, an elected business agent was summarily transferred to a job located
in a distant town after supporting a losing candidate for union office. Id at 815-19.
55. 335 F.2d at 344.
56. Id
57. Id at 345.
58. See supra notes 23-28 and accompanying text.
59. 335 F.2d at 345 n.21.
60. Retail Clerks Union, Local 648 v. Retail Clerks Int'l, 299 F. Supp. 1012, 1021
(D.D.C. 1969); Cloke, Labor Democracy, Free Speech and the Right of Rank and File Insur-
gency, 4 SAN FERN. V.L. REv. 1, 18 (1975). See also infra text accompanying notes 161-72.
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less likely to flourish in a climate of vibrant discussion and open criticism;
membership interests are represented more effectively by protecting the
free circulation of opinions and information about leadership policies. As
the King court suggested, officers, who are privy to union decisionmaking
processes and crucial program information, are in the best position to serve
both as conduits to the rank-and-file and as a challenge to incumbents for
power.6 '
The court's development of this perspective, however, came at the ex-
pense of legitimate union interests in administrative efficiency and organi-
zational effectiveness. As the Fifth Circuit explained in Wambles,
effectuation of the membership's will could be hindered by the retention of
appointed officials who are ideologically opposed to the elected leader-
ship.62 If elected union officers, whose positions are surely more represen-
tative of the membership's will, must await "serious misconduct" before
they can dismiss their predecessors' appointees, they may find their pro-
grams and policies implemented with less zeal than if they were free to
install their own staff.
63
Other courts, however, adopted the King analysis as most accurately re-
flecting the policies and spirit of the LMRDA. The United States Courts
of Appeals for the Fourth and the District of Columbia Circuits have en-
dorsed the Ninth Circuit's approach. The first significant affirmation of
King came in Bradford v. Textile Workers of America, Local 1093.64
In Bradford, the Fourth Circuit noted the split between circuits over the
61. See King, 335 F.2d at 344; see also Cloke, supra note 60, at 18; Hartley, supra note
49, at 79. The weight of available evidence suggests that effective opposition to incumbency
arises from within the union power structure, not from the general membership, because of
forces inherent in union structure and government. Id at 85 & n.362. See also infra discus-
sion at notes 152-60 and accompanying text. Officers, by virtue of their positions in this
heirarchy, are able to exercise "political persuasion" and encourage an active "marketplace
of ideas." Hartley, supra note 49, at 79, 108. Therefore, an appropriate model of union
democracy must include protections from reprisal for these officers, in order to preserve the
strength of opposition groups. Id at 110.
62. 488 F.2d at 889.
63. See generally Wambles, 488 F.2d 888; Cehaich v. Automobile Workers, 496 F.
Supp. 912 (E.D. Mich. 1980) (collecting authority). These courts suggest that "the friction
generated in the election campaign would infect and seriously impede the successful candi-
date's implementation of his program approved by the membership electing him." 488 F.2d
at 889.
64. 563 F.2d 1138 (4th Cir. 1977). Charges filed against an elected official by a union
member were later found to be groundless by the union executive board, but the official
nevertheless was suspended by the board. Testimony at the trial revealed that during the
board's hearing, board members discussed the official's history of opposition to the union
leadership in making their decision to dismiss. Id at 1139-43.
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scope of title I protections," concluding that the majority opinion, as rep-
resented by the Ninth Circuit, was the more persuasive; echoing Judge Mc-
Laughlin's dissent in Sheridan,66 the court viewed the terminology
"otherwise discipline" as evidence of congressional intent to protect dissent
from reprisals other than fines, suspension or expulsion.67 The fact that
the discharged officers held elective office, however, appears to have been
at least significant, if not determinative in the outcome.68 In this respect,
the Fourth Circuit captured a crucial feature of officer status that was over-
looked by the King court. Since elected subordinate officials enjoy the
same democratic mandate as their employers, the court intimated that the
reasoning employed by the Sheridan court would be inapplicable.69
Until 1981, the United States Court of Appeals for the District of Co-
lumbia Circuit had not had the occasion to address officer rights under title
I. In a brief opinion in Lamb v. Miller,7" the court examined the factual
circumstances surrounding a dissident officer's discharge, and determined
that it was in retaliation for the exercise of free speech. The court con-
cluded, "[a] union official may not be dismissed for exercising these
rights."'" Like the King court, the District of Columbia Circuit viewed
this approach as more compatible with the essential values of union de-
mocracy underlying title I.72 The court did not engage in a full exposition
of its analysis, but declared that the purpose of title I was to promote effec-
tive union democracy and accountability of union leaders. To this end, the
court viewed its role as safeguarding active member participation in union
affairs.73
65. Id at 1141-42. The court contrasted the Third and Fifth Circuit approaches as
expressed in Sheridan and Wambles, with the approaches taken by the Ninth and Seventh
Circuits.
66. 306 F.2d at 165.
67. 563 F.2d at 1142.
68. Id. at 1141.
69. See supra text accompanying notes 23-28. The Sheridan holding was premised on
the right of union members to remove officers by majority vote.
70. 660 F.2d 792 (D.C. Cir. 1981). After several requests, an elected official was re-
moved for failing to submit vouchers for expenses charged to the union account. The official
had been an organizer for the Miners' Action Committee, which opposed UMW president
Miller's policies, and had supported an unsuccessful candidate for union president. Miller
had previously told the official he "would not tolerate such challenges to his authority." Id.
at 794.
71. Id
72. Id The Lamb court noted that title I's purpose was to encourage union democracy
and leadership accountability, and concluded that active membership participation is neces-
sary to achieve those goals. Therefore, dissenting union members, including officers, must
be protected from reprisals against exercising free speech and po tical expression. Id.
73. Id
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D. An Accommodation of Interests.- Balancing Free Speech Protections
Against Unions' Institutional Interests
The remaining circuits have affirmed the extension of title I rights to
union officers, but with important limitations.74 These cases can be rough-
ly divided into two groups: (1) those holding that while an officer may not
be discharged for the mere exercise of free speech, he may be discharged
for "insubordination,",71 and (2) those holding that officer free speech
rights under title I must be balanced against legitimate union institutional
interests.
76
The leading case in the first group is Sewell v. Grand Lodge of the Inter-
nationalAssociation of Machinists and Aerospace Workers." In Sewell, an
appointed Grand Lodge representative, whose responsibilities included the
promotion and implementation of union management programs, was sum-
marily dismissed for opposing a proposal of the union's executive council.
The United States Court of Appeals for the Fifth Circuit stated in dicta
that although both elected and appointed officials retain their statutory
rights to free speech, they may not "engag[e] in activities diametrically op-
posed to the performance of. . .specified duties."78 "Insubordination,"79
as defined by the Sewell court, is not protected activity under the LMRDA.
The court reasoned that to hold otherwise would impair the union's cohe-
siveness, and thus dilute its effectiveness as an adversarial organization."0
The Sewell decision has been criticized for suggesting an overly broad
definition of "insubordination," that may in fact include protected
speech.8 The court certainly appears to have relied heavily on the notion
74. See, e.g., infra notes 77-105 and accompanying text.
75. See, e.g., infra notes 77-92 and accompanying text.
76. See, e.g., infra notes 93-105 and accompanying text.
77. 445 F.2d 545 (5th Cir. 1971), cert. denied, 404 U.S. 1024 (1972).
78. Id at 551. The court disposed of Sewell's claim by finding that it exceeded the
statute of limitations of Alabama state law held to be controlling. Id at 550.
79. The LMRDA makes no mention of "insubordination" in title I or in any reference
to statutory guarantees of free speech.
80. 445 F.2d at 551-52. See also Miller v. Holden, 535 F.2d at 916, suggesting that the
Fifth Circuit continues to regard "insubordination" as conduct unprotected by title I guar-
antees of free expression.
81. See, e.g., Weyhmueller v. Janitors Union Local No. 1, 509 F. Supp. 992 (N.D. Ill.
1981) (collecting authority). An appointed business agent announced his candidacy for the
presidency of a local union, incurring the displeasure of the incumbent. A union member
brought charges against the agent for job selling. Upon consideration of these allegations,
the incumbent president dismissed the agent. In surveying the various positions of circuit
courts, the court examined the Sewell opinion, and suggested that the Fifth Circuit had
"defined insubordination broadly enough to encompass activities which arguably are pro-
tected by section 101(a)." Id at 996. Ultimately, the court, noting the Seventh Circuit's
decision in Wood v. Dennis, 489 F.2d 849 (7th Cir. 1973) (en banc), cert. denied, 415 U.S. 960
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that unions are "fighting organizations," to whom "[blargaining is com-
bat" and, therefore, "division leads to disaster." 2 Although officials such
as Sewell may be the members' only source of information about union
programs, the court nevertheless failed to discuss the official's duty to the
membership to provide such information candidly. Moreover, though the
court stressed the necessity of limiting title I protections in order to pre-
serve unions' bargaining strength, the proposal challenged by Sewell ar-
guably was unrelated to collective bargaining activities.83 As in its later
decision in Wambles v. International Brotherhood of Teamsters,84 the Fifth
Circuit's analysis also omitted considerations of the role of dissenting of-
ficers in controlling excesses of union leaders.
The Sewell distinction was adopted by the Seventh Circuit in Wood v.
Dennis.8" While strongly endorsing the King court's liberal interpretation
of title I and section 609, Judge Pell, writing for the majority, noted the
"fine line which must be drawn between. . . insubordination on the one
hand and freedom of speech on the other."86 The court provided no guide-
lines for drawing this distinction, but suggested that it might give more
scrutiny to a union's claim of insubordination than did the Sewell court by
(1974), as controlling, denied the defendant union's motion for summary judgment. The
court stated that the Wood holding extended title I rights to union officers absent a finding of
insubordination and, therefore, that material issues of fact were in dispute. Id at 997-98.
See also Note, Union Officers and Employee-Members: Reprisal Discharges As Unlawful Dis-
cipline Under Section 609 of the LMRDA, 6 GA. L. REV. 564 (1972).
82. James, Union Democracy and the LMRDA: Autocracy and Insurgency in National
Union Elections, 13 HARV. C.R.-C.L. L. REV. 247, 250 (1978). James examines various views
of unions' role in society, including the "united front" view stressing unions as fighting orga-
nizations. Under this view, conformity to leadership directions and avoidance of internal
dissent are highly valued. Id. at 250. See also Cloke, supra note 60, at 13, in support of the
view that since unions are adversarial as well as representative organizations, strict democ-
racy "may limit ... effectiveness in collective bargaining or other aspects of membership
representation." Cloke suggests, however, that because the free expression of officer-mem-
bers plays a vital role in strengthening internal democracy, member rights to free speech
must be balanced with unions' institutional needs for solidarity. See also Beaird & Player,
supra note 3, at 587, discussing the tension between the underlying value of union democ-
racy and union solidarity. Beaird & Player suggest that these competing principles should
be balanced by giving close consideration to the duties, responsibilities, and positions of
officers, in an effort to determine pragmatically whether extending free speech protections to
an individual officer would benefit or injure the interests of union members. Id at 587.
83. The proposal at issue would have abolished a requirement in the union's constitu-
tion that all proposed amendments to the constitution be submitted to local union members
for ratification. Sewell, 445 F.2d at 548 n.7.
84. 488 F.2d 888 (5th Cir. 1974).
85. 489 F.2d 849 (7th Cir. 1973) (en banc), cert. denied, 415 U.S. 960 (1974).
86. Id. at 856. Judge Pell cited the Sewell opinion as persuasively distinguishing insub-
ordination from protected speech, and recognized that retaining insubordinate officials
would harm the union's institutional interests.
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confining determinations of insubordination to conduct of appointed offi-
cials.8 7 The court implied that while appointed officials are directly ac-
countable to their employers, elected officials are also responsible to the
members who elected them.
Relying on Wood and King, the Eighth Circuit held that officers are
protected from reprisal discharges under title I unless their conduct may be
termed insubordination. In Gabauer v. Woodcock," s elected shop commit-
tee members were removed from their positions by a deputy administrator
following the imposition of a trust on the local union. The officers had
previously criticized a strike conducted by the union and had disobeyed
orders of the United Auto Workers to negotiate and present redistricting
agreements to the local membership, as required by the union constitution.
After trusteeship was imposed, the officers circulated handbills in opposi-
tion to it, despite prohibitions against such activity.89
In considering the officers' claims for relief under section 101(a)(2), the
court, citing King, expressly adopted the view that section 609 prohibits
discharges made in reprisal for the exercise of title I rights.9" The court
endorsed the Ninth Circuit's view that title I's legislative history evinces
congressional intent to protect officers from removal for dissent.9 ' There-
fore, the court implicitly rejected the Third and Fifth Circuits' contention
that union officers are not "members" within the meaning of title 1.92
The second major group of cases granting limited title I protections to
union officers balances section 101(a)(2) free speech protections to officers
against unions' institutional interests by evaluating whether the dissenting
conduct prevents an officer from performing duties effectively. 93 The case
originating this proposition is Newman v. Local 1101, Communications
Workers of America.94 In Newman, an elected job steward was removed
from office by the union's executive committee, under authority of the
union's bylaws, for allegedly disrupting a meeting. The officer, who had a
long history of active dissent and opposition to the current leadership, filed
87. Id The court also stressed, as did the Sheridan court, the manner in which officers
are removed. Id In contrast to officer removal by an oligarchic union leadership, demo-
cratic principles would suggest that removal of officers by vote of the membership should
always be permissible.
88. 520 F.2d 1084 (8th Cir. 1975), cert. denied, 423 U.S. 1061 (1976).
89. Id at 1087-89.
90. Id at 1091.
91. Id
92. Ultimately, the officers were denied relief because of insufficient evidence that they
were removed for dissent rather than for failure to follow orders.
93. See, e.g., Maceira v. Pagan, 649 F.2d 8 (1st Cir. 1981); Newman v. Local 1101,
CWA, 570 F.2d 439 (2d Cir. 1978).
94. 570 F.2d 439 (2d Cir. 1978).
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a section 101(a)(2) free speech action under section 609. Although the Sec-
ond Circuit previously had considered officer rights under title 1,9 5 New-
man represents its clearest statement.
Citing Miller, Wood, and Bradford for support,96 the Newman court
maintained that suspension or dismissal in reprisal for the exercise of free
speech violates the LMRDA.97 The court, however, recognized the argu-
ment advanced in Wambles,98 that subordinate officials are obligated to
represent the elected leaders' interests fairly and effectively in order to en-
force the will of the membership who had elected those employers.99 The
court held that an official's dissent may be privileged only if it does not
impair the official's ability to represent management positions fairly and
effectively.'°° The court suggested three factors to be considered in making
this determination: (1) the nature of the position, (2) the form or extent of
the sanction applied, and (3) the union's motivation in terminating the offi-
cial.' O' The officer must show that the purpose or the effect of the union's
discipline is the chilling of free speech.
10 2
The Second Circuit's Newman decision effected a reasonable compro-
mise between the polarized positions of the Third and Ninth Circuits in
many ways. It successfully accommodated the variant perspectives on
union democracy although it placed a heavy burden of proof on the com-
plaining officer, and suggested that the officer must also show a continuing
"chilling effect" on free speech as a member after removal from office.' 0 3
95. See generally Schonfeld v. Penza, 477 F.2d 899 (2d Cir. 1973); Salzhandler v.
Caputo, 316 F.2d 445 (2d Cir. 1963). The Second Circuit appears to have altered its position
since Schonfeld, where it held that officers have no remedy for dismissal under title 1. Schon-
feld, 477 F.2d at 904. However, the case presented unusual factual circumstances. There had
been a history of infighting and intimidation by the leadership. When Schonfeld was dis-
missed for what he termed "pretextual reasons," both he and some rank-and-file members
brought suit alleging violations of § 101(a)(2) free speech guarantees. The court, finding
merit in Schonfeld's charges, granted relief on the ground that the members' free speech
rights had been chilled by Schonfeld's dismissal.
The court's analysis of Schonfeld's individual claim echoed the reasoning in Martire v.
Laborers' Local Union 1058, 410 F.2d 32 (3d Cir. 1969), by denying title 1 protection to
Schonfeld in his role as officer. The union also had pronounced Schonfeld ineligible to run
for office, and the court, citing Martire, found this penalty to be a violation of the LMRDA.
Schonfeld, 477 F.2d at 902-04.
96. 570 F.2d at 444-45.
97. Id at 445.
98. 488 F.2d 888 (5th Cir. 1974). See supra notes 38-42 and accompanying text.
99. 570 F.2d at 445.
100. Id.
101. Id.
102. Id at 446.
103. Id. at 445-46. Although the case was remanded to the district court, the court sug-
gested that Newman's dismissal was not likely to have a continuing chilling effect on his
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The Second Circuit's general approach has been followed by the First Cir-
cuit, in Maceira v. Pagan,"° and by some district courts.'0 5
The emergence of fact-based approaches such as those articulated by the
Newman and Maceira courts represented a laudable attempt by courts to
capture the spirit of the LMRDA in all its complexity. At the time of the
Supreme Court's decision in Finnegan v. Leu, °6 however, a majority of
circuit courts espoused the broad reading of title I first pronounced by the
Ninth Circuit, holding that union officers are protected from dismissal for
the exercise of title I rights. The Third Circuit's narrow interpretation con-
tinued to hold a minority position in the growing body of case law.
II Finnegan v. Leu: IMPLICATIONS FOR UNION DEMOCRACY
A. The Removal of Appointed Officers From Title I Protections
In 1977, fifteen business agents appointed to their offices by the leader-
ship of the Teamsters' Union, Local 20, campaigned for the candidacy of
Omar Brown for president of Local 20 against the incumbent, Harold Leu.
Brown was defeated, and Leu, under authority of the union's bylaws, sum-
marily discharged the business agents, forcing them to seek reemployment
in the industry represented by the union. 0 7 While employed by the union,
the business agents' responsibilities had included negotiating collective
bargaining agreements, processing grievances, organizing union members,
and participating in the formulation of union policy as members of the
union's Stewards Council.'0 8 The business agents were also union mem-
bers, and their membership status was undisturbed by the discharges.' l 9
speech as a member. This position was taken because following his dismissal his member-
ship rights would remain unimpaired, and because after an earlier removal from office, he
continued to oppose the union leadership vigorously. Id at 448.
104. 649 F.2d 8 (1st Cir. 1981). Although the Maceira court employed a somewhat dif-
ferent test, the broader interests balanced were the same. In Maceira, an unpaid elected
union steward was dismissed for opposing the leadership and failing to represent the union.
The steward, joined by other union members, sought a preliminary injunction to prevent his
dismissal, charging violations of the steward's title I free speech rights. Id at 17. The court,
in granting the injunction, held that both sections 609 and 102 extend title I protections to
union officers, but subject to limitations of unions' "administrative" and "representational"
interests. Id at 14. The test proposed by the court included such factors as the nature of the
disciplined activity, the duties and position of the official within the union, and the extent to
which the official's conduct violated reasonable union rules, if any. Id at 14-15.
105. See, e.g., Rutledge v. Aluminum Brick & Clay Workers Int'l Union, 528 F. Supp.
892 (N.D. Ala. 1981); Ostrowski v. Utility Workers, Local 1-2, 104 L.R.R.M. (BNA) 2343
(S.D.N.Y. Mar. 17, 1980).
106. Finnegan v. Lem, 102 S. Ct. 1867, 1868 (1982).
107. Navarro v. Leu, 469 F. Supp. 832, 835 (N.D. Ohio 1979).
108. Id at 833-34.
109. Finnegan v. Leu, 102 S. Ct. 1867, 1868 (1982).
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Responding to their dismissal, the former agents filed suit against Leu and
the union under sections 101(a)(1)-(2), 102 and 609 of the LMRDA, alleg-
ing unlawful discharge in retaliation for their exercise of political and free
speech rights guaranteed by the Act."o The United States District Court
for the Northern District of Ohio granted the defendants' motions for sum-
mary judgment.'
According to the district court, the LMRDA was designed to protect
union membership rights, but officers must not "engage in conduct
[iniconsistent with the leadership's established policies.""' 2 Reasoning
that union leadership must be able to rely on appointees' allegiance in
implementing union policy and programs in order to maintain organiza-
tional effectiveness," 13 the court concluded that the discharges were lawful.
On appeal, the United States Court of Appeals for the Sixth Circuit af-
firmed the district court's conclusions in a decision issued without opin-
ion." 4 Certiorari was granted by the United States Supreme Court to
resolve circuit conflicts.
In Finnegan v. Leu, 15 the Supreme Court began its analysis with a re-
view of the legislative history behind the LMRDA and, specifically, the
title I "bill of rights." The Court observed that the Act was intended to
remedy "widespread abuses of power by union leadership,"' 1 6 and that
title I was later added to protect internal dissent and the rights of members
to engage in political activity." 7 In the Court's view, title I was intended to
promote union government consistent with the design of the LMRDA as a
whole. " 8 Noting the business agents' "dual status" as both members and
employees of the defendant union, the Court in Leu framed the issue as
whether appointed union officials' membershp rights to political expres-
sion include protection from employment termination for the exercise of
those rights.'9
Turning to the first of two independent jurisdictional sections that pro-
vide a cause of action for title I violations, the Court determined that sec-
tion 609's prohibition against discipline of members for exercising rights
110. Id
111. 469 F. Supp. at 834. The court granted summary judgment because it found no
"genuine issue of material fact."
112. Id at 835.
113. Id
114. 652 F.2d 58 (6th Cir. 1981).
115. 102 S. Ct. 1867 (1982).
116. Id at 1870. See also supra discussion at note 2.
117. Id See also supra discussion at note 3.
118. 102 S. Ct. at 1870.
119. Id at 1871.
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guaranteed by the Act does not encompass removal from office. 120 The
Court emphasized that title I's legislative history reveals that a reference to
"discipline" in section 101(a)(5) of title I expressly excludes union officers
from its coverage. '21 Based on the legislative history, the Court determined
that "discipline," within the meaning of section 609, includes only those
acts abridging membership rights.1
22
In a separate analysis of section 102, the other jurisdictional predi-
cate, 123 the Court first recognized that section 102 "infringement" was
meant to cover a broader range of sanctions than section 609 "disci-
pline."' 24 The Court concluded, however, that even section 102 does not
extend title I protections to these policymaking appointed officials in their
capacities as officers; removal from office is only "indirect interference with
...membership rights." 125 Elected union officers, the Court declared, are
free to select subordinates with whom they are ideologically compatible in
order to facilitate implementation of the leaders' electoral mandate, thus
promoting union democracy, the underlying policy of the LMRDA.126
Arguably, the determinative bases of the Court's holding were the re-
sponsible nature of the business agents' positions and their status as ap-
pointees. Speaking for the majority, Chief Justice Burger expressly left
open the questions of protection for "nonpolicymaking and nonconfiden-
120. Id at 1871-72.
121. Id. at 1871-72 n.9. Section 101(a)(5) of title I prohibits "discipline" of union mem-
bers without due process safeguards. 29 U.S.C. § 41 l(a)(5). The legislative history clearly
shows that Congress did not intend officers to be protected as officers under this provision,
out of concern that officers guilty of wrongdoing, such as improper use of funds, might
continue to damage union interests while lengthy due process requirements were met. 105
CONG. REC. 17,870 (1959); 105 CONG. REC. 15,537 (1959); H.R. REP. No. 1147, 86th Cong.,
Ist Sess. 2318 (1959). The Leu Court rejected contentions that because the purpose and
rationale of § 101(a)(5) differed from § 609, construction of the term "discipline" need not
be the same in both. Leu, 102 S. Ct. at 1871 n.9. But see King, 335 F.2d at 341-43.
122. 102 S. Ct. at 1871.
123. See supra note 7.
124. See 102 S. Ct. at 1872.
125. Id at 1873 (emphasis in original). The Court suggested that the officer's member-
ship rights after dismissal would be unimpaired; the former official would share the same
rights as other rank-and-file members, although unemployed. Id
126. See id at 1873. The Court found no evidence in the legislative history of the Act
that Congress intended to modify the patronage system. Id See also Note, Reprisal Dis-
charges of Union Officials, 10 U. MICH. J.L. REF. 274, 290 (1977) (advocating that newly
elected officers be free to discharge at will subordinates appointed prior to officers' election
so that, in the interests of serving electoral mandates, leaders can secure enthusiastic staff to
implement programs). The author suggests that patronage promotes union democracy by
encouraging member participation in union affairs and by helping insurgents establish
power bases. Id at 290-91; Wood v. Dennis, 489 F.2d 849, 858 (7th Cir. 1973) (Stevens, J.,
concurring). But see Elrod v. Burns, 427 U.S. 347 (1976). "Patronage can result in the en-
trenchment of one or a few parties to the exclusion of others." Id at 369.
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tial employees,"' 12 and, by implication, whether title I protects elected
officials.
Justice Blackmun, in a brief concurrence joined by Justice Brennan,
agreed with the majority's reasoning insofar as it applied to appointed
"staff" and "administrators" (including business agents) who are "instru-
mental in evolving the president's administrative policies."' 28 He would
not extend the majority's conclusions to "nonpolicymaking employees."
Justice Blackmun further noted, as did the majority, that the union's by-
laws gave Leu "plenary power" to discharge appointees. 3 '
B. Consideration of the Role of Officers in Internal Union Democracy
The Leu decision settled only a portion of the twenty year debate over
the scope of protections granted by the hastily drafted title I. As a result of
Leu, it is probable that no union officers, either appointed or elected, have
rights to protest removal from office under section 609's proscriptions
against "discipline."'' In making this determination, the Supreme Court
adopted the analysis formulated by the United States Court of Appeals for
the Third Circuit in Sheridan v. United Brotherhood of Carpenters, Local
626. Like the Sheridan court, the Supreme Court examined the Act's lan-
guage and legislative history, and concluded that section 609 prohibits
only penalties directed to membership rights. 32 The Court rejected the
more liberal interpretations adopted by the majority of United States cir-
cuit courts.'33 Chief Justice Burger's reasoning gave great weight to
elected leaders' interests in employing ideologically compatible subordi-
127. 102 S. Ct. 1873 n.ll.
128. Id at 1873-74 (Blackmun, J., concurring). Citing Branti v. Finkel, 445 U.S. 507
(1980) and Elrod v. Bums, 427 U.S. 347 (1976), Justice Blackmun defined "policymaker" as
one who is "instrumental in evolving the president's administrative policies." 102 S. Ct. at
1874.
129. 102 S. Ct. at 1874.
130. Id But see LMRDA § 101(b), 29 U.S.C. § 41 l(b) (1920), which invalidates any
provision of a union's constitution or bylaws inconsistent with title I guarantees.
131. While the Court confined its analysis to appointed officials, its reasoning strongly
suggests that all officers, by the very nature of the positions they hold, are excluded from
§ 609 protections unless membership rights are affected. But see Etelson & Smith, supra
note 19, at 731, asserting that there is "no justification ... for passing over the ordinary
meaning of the word 'discipline' in favor of a specialized, limited one . . . . [Ulnions...
have never confined their sanctions to limitations on 'membership' rights." Etelson & Smith
advocate the majority view of the circuit courts, holding that discipline "is not necessarily
limited to action which formally alters the relationship between union and member" and
define discipline "to include the infliction of any disability because of one's conduct as a
union member." Id
132. 102 S. Ct. at 1870-71 & nn.5-7.
133. Id. at 1872 n.9.
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nates to facilitate programs mandated by the membership. 134
Any safeguards that may still exist against reprisal discharges for the
exercise of free speech are now provided only through section 102.,35 In
giving separate attention to this section, the Court correctly departed from
the focus of nearly all previous circuit court decisions. Since, as both the
Court and the Fifth Circuit 136 agree, section 102 is broader in scope than
section 609,137 one reasonably can assume that the more restrictive re-
quirements of section 609 should be subsumed under the broader coverage
of section 102, rendering analysis of section 609 superfluous in the context
of title I guarantees.' 38 A proper analysis of section 102 should yield
greater protections for officer-members than those granted by section 609;
"infringement" appears on its face to be a more inclusive term than
"discipline."
Moreover, the Court's conceptualization of removal from appointed of-
fice as "indirect interference" with membership rights misses the true im-
pact of reprisal discharges. As the Seventh Circuit cogently explained,
[Sluppression of freedom of speech is not limited to noninterfer-
ence with vocalization. Rights of communication cannot be so
restricted as to be meaningless. . . .It cannot be said that [one's]
freedom of speech as a member is unimpaired when that which
made his speech effective is removed for improper disciplinary
reasons. 1
39
What makes officer speech effective is the prestige position carries. 140 As
members of the union power structure, moreover, officers have unique ac-
cess to information regarding leadership policies and programs, and often
have had years of experience in union affairs. 14 1 Consequently, union of-
ficers function as critical links in the flow of information to the rank-and-
file membership, and are well positioned to expose abuse that may not be
134. Id at 1873.
135. Section 102 creates a private cause of action for the "infringe[ment]" of any "rights
secured" by title I.
136. See Miller v. Holden, 535 F.2d 912 (5th Cir. 1976): "We do not believe that [§ 102]
jurisdiction is limited to cases in which the union member is disciplined or punished in his
capacity as a member." Id at 915-16.
137. The Supreme Court stated in Leu: "[I]t seems evident that a litigant may maintain
an action under § 102 ... without necessarily stating a violation of § 609." 102 S. Ct. at
1872.
138. See Comment, Union Members'Free Speech Guarantee.: Does It Protect Against Dis-
charge From Union Office?, 29 BUFFALO L. REV. 169, 177 (1980); Atleson, supra note 2, at
475: "'Infringement' under section 102 is no doubt broader than section 609 .... "
139. Wood v. Dennis, 489 F.2d at 855. See also Maceira v. Pagan, 649 F.2d at 14.
140. See DeCampli v. Greeley, 293 F. Supp. 746, 752 (D.N.J. 1968), cited with approval
in, Cloke, supra note 60, at 18; Hartley, supra note 49, at 64; Note, supra note 126, at 288.
141. See Cloke, supra note 60, at 18; Note, supra note 126, at 289-90.
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evident to those outside the governing heirarchy. 4 2 They are also in the
best position to marshal resources and support for an effective challenge to
incumbent leadership. 43 "[I]f union officers . . .cannot express their
opinions without incurring the risk of removal from office, with the conse-
quent loss of ability to wield influence within the union, the hope for an
effective check on the exercise of executive power is faint indeed."'" Of-
ficers may function as a forum for debate and as a magnet around which
opposition forces can form alternative policies.
45
How union officers fare under title I may influence the free expression of
other members. Permitting dismissal of officers for dissent may serve as a
signal to others of the consequences of opposition, thus chilling their ex-
pression as well."4 Other officers will certainly note the hardships of re-
moval suffered by dismissed peers, and may be reluctant to express views
in the future. 47 These burdens may include sudden loss of income, mak-
ing litigation of potential title I claims unaffordable, and possible blacklist-
ing if the former official tries to return to his old trade or seek employment
with another union.' 48 Chilling effects may extend to rank-and-file mem-
bers by discouraging them from running for office.
149
Effective union democracy requires a climate in which members may
organize opposition groups and campaign for office.'"I The failure to in-
sulate officers from leadership efforts to suppress dissent could, thus, have
far-reaching consequences on freedom of expression within unions.
The Leu decision ignores these important considerations for union de-
mocracy. Effectuating the LMRDA's policy of union democracy is the
Court's stated rationale for its holding. As the varied analyses of prior
circuit court decisons indicate, there are several competing and legitimate
perspectives on the meaning of union democracy, yet the Court addresses
only those views expressed by the Third and Fifth Circuits: implementing
the electoral mandate by restricting the free speech of appointed policy-
142. See Note, supra note 81, at 573 n.l. See also Hartley, supra note 49, at 79, and
discussion at supra note 61.
143. See King, 335 F.2d at 344; Retail Clerks, 299 F. Supp. at 1021; Cloke, supra note 60,
at 18; Hartley, supra note 49, at 77-79.
144. Note, supra note 81, at 604. See also Hartley, supra note 49, at 77-79, 110.
145. See supra notes 60-61 and accompanying text. See also infra note 153.
146. Note, supra note 81, at 610. See also Maceira v. Pagan, 649 F.2d at 18.
147. Note, supra note 126, at 289; see also Retail Clerks, 299 F. Supp. at 1020-21: "Union
members cannot. . . be placed in the predicament of choosing between their right of free
expression under § 101(a) and their jobs."
148. Note, supra note 81, at 610.
149. Note, supra note 126, at 289.
150. Summers, The Role of Legislation in Internal Union Affairs, 10 LAB. L.J. 155 (1959).
See also infra notes 153, 156-60 and accompanying text.
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makers. By focusing on the union's legitimate institutional interest in ad-
ministrative efficiency at the expense of the role of dissenting officials in
union democracy, the opinion represents a return to the incomplete analy-
ses of the pre-Newman cases. 5 ' The fault lies not so much in the holding,
for it may be that union institutional needs for loyalty among policymak-
ing officials do override the interest of safeguarding free expression of such
appointed officers, but in the failure to consider fully the realities of union
structure and government.
Part of the purpose of the LMRDA is to discourage the formation of
entrenched union bureaucracies. 152 Surveys suggest that seldom are union
incumbents challenged seriously, and even less frequently are they de-
feated in reelection bids.'53 Moreover, unions have traditionally exerted
strong pressures to discourage opposition. One study reports that two
thirds of union constitutions contain clauses curtailing union political ac-
tivity. 1 4 Moreover, political allegiance, such as active campaigning, may
be demanded of subordinate officials by incumbent leaders. 155 As one
commentator has observed, the advantages enjoyed by incumbents are
powerful, given the structure and realities of union government.' 56 These
advantages may be termed "psychological and organizational impera-
tives."' 57 Union leaders are highly motivated to retain their offices and the
power and financial rewards those offices bring.15 Organizational impera-
tives that reinforce incumbency include the concentration of political ex-
151. See, e.g., supra notes 23-69 and accompanying text.
152. Cf. 335 F.2d at 344. See also Hartley, supra note 49, at 67. Comparing union struc-
ture to public government, Hartley notes that unions are typically dominated by "executive"
power, with little or no counterweight in the form of effective "legislative" or "judicial"
forces. See generally Cloke, Political Loyalty, Labor Democracy and the Constitution, 5 SAN.
FERN. V.L. REV. 159 (1976); Note, supra note 126, at 294. Cloke stresses the importance of
external controls on labor disciplinary procedures. "Since the union's leadership is in many
cases both charging party and judge, bias may be both prevalent and difficult to prove."
Cloke, supra, at 166.
153. Hartley, supra note 49, at 75-76. Electoral displacement of incumbents in national
unions is rare; leaders tend to be reelected repeatedly without significant opposition. Analy-
sis of successful challenges suggests that a determinative factor in overcoming incumbent
entrenchment is the presence of "competition between equally powerful potential competi-
tors and their supporters. ... J. EDELSTEIN & M. WARNER, COMPARATIVE UNION DE-
MOCRACY 339-40 (1975) (noted in Hartley, supra note 49, at 76-77).
154. C. SUMMERS & H. WELLINGTON, LABOR LAW 1060 (1968) (noted in Cloke, supra
note 152, at 164-65).
155. Note, supra note 81, at 571.
156. Hartley, supra note 49, at 63-81.
157. Id
158. Id at 63-65. Union leaders rise from employment in industries through many years
of sustained effort and intermediate positions. As they attain leadership positions, they ac-
quire "increased affluence ... influence, prestige, and power. ... Id at 63.
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pertise in the governing hierarchy and control over the "effective means of
power," such as disciplinary mechanisms and union executive boards and
conventions.' 59 Incumbents also command the union's available re-
sources. In addition to their ability to marshal staff support, incumbents
tend to dominate intra-union informational systems and have better access
to union legal counsel. 160 Because of the inherent forces in union govern-
ment discouraging nascence of opposition movements, courts should be
wary of sanctioning leadership action further retarding the growth of
union democracy.
When potential opposition leaders do emerge, they tend to come from
within the union power structure, not from the rank-and-file member-
ship.'61 Union officers have superior opportunities to develop power bases
to challenge incumbent leadership and provide union members with in-
formed assessments of union programs and policies.162 Yet, the Leu deci-
sion delivers a potent weapon to union leaders to suppress dissent and
deflect insurgent challenges by silencing some of the very members best
able to contribute to active union democracy: appointed policymakers,
such as business agents.'
63
159. Id at 67-81. Because unions must contend with powerful, well-organized employ-
ers, they are tending to develop efficient, technically competent organizations, that include
skilled leaders, centralized control and professional bureaucracies that "facilitate control by
a dominant minority." Id at 65-66. This concentration of power removes the decisionmak-
ing process from the membership and thus deters the acquisition of political and technical
skills by rank-and-file members necessary to challenge incumbency. Id at 66. Moreover,
leadership control over "effective means of power," such as the disciplinary process, may
serve to "curb dissent"; union constitutions often permit broad discretion by leaders in exer-
cising disciplinary functions. Id at 67. Union executive boards and councils may not act as
an effective check because they are often dominated by union leaders. Id at 69-70. See also
Note, supra note 126, at 293-94, arguing that union trial boards tend to be dominated by a
single leader.
160. Hartley, supra note 49, at 78-80, 81. Control over institutional resources by incum-
bents results in "functional disabilities" which deter successful insurgent challenges. Id at
78.
161. See id at 77 & n.329. See also supra note 61.
162. See, e.g., King, 335 F.2d at 344; Retail Clerks, 299 F. Supp. at 1021; Note, supra note
81, at 604. See also supra note 61.
163. The Court appears to have adopted an untested assumption that officer dissent de-
tracts from union adversarial strength. But see, e.g., Hartley, supra note 49, at 105 ("[a]ctive
participation advances union institutional stability as well as industrial stability"); James
supra note 82, at 251 ("Democracy is unlikely to weaken union bargaining strength . ..
during negotiations."); Comment, supra note 138, at 190 ("[D]espite union leaders' usual
distaste for rank and file participation in internal affairs, this activism actually srengthens
the union."). See generally Henry, Introduction: . Journey Into the Future-The Role of
Empirical Evidence in Developing Labor Law, 1981 U. ILL. L. REV. 1, 1-7. Henry criticizes
labor adjudication as being based on shifting political and policy considerations, rather than
empirical evidence. When courts attempt to apply untested behavioral assumptions, "incon-
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C Unanswered Questions. Future Protectionsfor Elected and
Nonpolicymaking Officials
That union democracy is best served by preserving effective dissent is
the message of the Ninth Circuit in King64 and its followers.165 Adherents
to this philosophy, however, including the Second Circuit in Newman, 166
often have failed to distinguish the roles of appointed officials from those
of elected officials in terms of the underlying policies of title 1.167 The Leu
opinion recognized this distinction, but leaves unanswered and unanalyzed
the title I protections against reprisal discharges of elected union officials.
When competing perspectives on union democracy are. properly bal-
anced, institutional considerations may override the free speech interests
of appointed policymaking officials and their role in informing and leading
a loyal opposition. Elected leaders do receive a mandate from the mem-
bership, and retaining appointed officials opposed to their elected leaders'
policies may impede the expression of democracy. 68 By this reasoning,
however, the Leu holding should not be extended to deny a remedy to
elected officers dismissed for engaging in title I activities. Indeed, the Leu
rationale compels that subordinate elected officials may not be discharged
by other elected officials for exercising political and free speech rights,
since they were chosen by union members through a democratic process
and hold the members' mandate.' 69 These elected officials are the mani-
sistent, if not directly contradictory decisions" result, possibly defeating the very purpose of
the laws they are meant to serve. Id at 6-7. The judicial history of officer rights under title I
in light of the LMRDA's goals for union democracy appears to be a manifestation of
Henry's concern. See generally Hartley, supra note 49, for an excellent summary of empiri-
cal analyses uncovering the internal structure of national unions and revealing factors con-
tributing to effective electoral opposition.
164. 335 F.2d 340 (9th Cir. 1964). See supra notes 50-61 and accompanying text.
165. See, e.g., Lamb v. Miller, 660 F.2d 792 (D.C. Cir. 1981); Bradford v. Textile Work-
ers of Am., Local 1093, 563 F.2d 1138 (4th Cir. 1977).
166. 570 F.2d at 449. See supra notes 94-105 and accompanying text.
167. See generally Gabauer, 520 F.2d 1084; King, 335 F.2d 340; Retail Clerks, 299 F.
Supp. 1012. But see Bradford, 563 F.2d at 1141 ("defendant posits that the Act gave the
plaintiff no right of action. . . for removal from office. . . even though he was an elected
and not an appointed officer"); Wood, 489 F.2d at 856 ("That which could be ranked as
insubordination would seem to equate more with the appointive official"); Cehaich, 496 F.
Supp. at 917 ("[T]he distinction between elected and appointed union officers is a critical
one. . . . [R]emoval of a duly elected union officer undermines the democratic authority of
those who have placed . . . her into office .... ").
168. See Wambles, 488 F.2d at 889. The Fifth Circuit stated that extending title I protec-
tions to appointed officials would "give such officer[s] a lifetime job except on dismissal for
cause. The elected officials necessarily rely on appointed officials to implement policies and
plans presumably approved by the Union membership in the election." Id at 889.
169. See Cehaich, 496 F. Supp. at 917 ("certainly... removal of a[n]. . . elected union
officer . . . may well constitute an undemocratic reversal of the will of the membership
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festation of the members' democratic expression. Their opposition views
to the policies of other elected officials may represent a tension preferred
by the members of a union similar to the tension often seen in state gov-
ernment in the election of state administrative officers from different polit-
ical parties. That this tension may harm the union's institutional interests
is possible; that it does is a decision that democratic theory places in the
member-constituency at the next election. This autonomy of the union
membership to choose, wisely or not, through democratic elections is the
policy commitment of the LMRDA and the teaching of the Court in Leu.
Beyond respecting the autonomy of the members to choose, protecting
elected union officers from reprisal discharges promotes union democracy
in an additional way. Elected officials play critical roles in union govern-
ment: because they are elected they are likely to have stronger power ba-
ses than appointed officials, and thus can challenge leadership policies and
programs more effectively. 7° Elected officials also are less likely to form
"entrenched bureaucracies," feared by the framers of the LMRDA,' 7 ' be-
cause they are accountable to the membership in a way that appointed
officers are not.'72 After Leu, newly elected leaders can replace an en-
trenched or unresponsive appointed bureaucracy at will. By protecting
elected union officers from reprisal discharges, the law can encourage elec-
tion contests and political debate, while discouraging the formation of en-
trenched bureaucracies.
In limiting title I protection available to appointed officers, the Court
suggested that nonpolicymaking, nonconfidential appointees still might
obtain protections against reprisal discharges.' 73 The majority opinion
failed to define these terms, relegating reference to them to a footnote.
Discussion of the terms "policymaker," and "confidential official" also
have been largely absent from circuit court opinions in the context of title I
litigation. Some guidance may yet be found in the Court's treatment of
these concepts in other areas of law, and in the policy considerations un-
derlying title I.
At least two sources of law may be illustrative. The first involves first
which the LMRDA is intended to prevent"). See also Wood v. Dennis, 489 F.2d at 858
(Stevens, J., concurring).
170. See Note, supra note 126, at 292. Reprisal discharges of elected officials thwart the
electoral process, which is central to any view of union democracy. As representatives of
their constituencies, elected officials are obligated to be reponsive to membership interests
and to assert members' rights vigorously. These obligations exceed those owed by appointed
officials. Id at 292, 293 nn.l 13-14.
171. See Beaird & Player, supra note 3, at 577.
172. See Note, supra note 126, at 292 & n.l 10.
173. 102 S. Ct. at 1873 n.l1.
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amendment protections for public employees dismissed for political affilia-
tion. The two key cases, Elrod v. Burns174 and Brani v. Finke175 were cited
by Justice Blackmun in his concurring opinion in Leu, to suggest how he
would define "policymaker."' 76 In these cases, the Court held that pa-
tronage dismissals were permissible only where the government can
demonstrate an overriding interest in "effective implementation" of "poli-
cies which the electorate has sanctioned. . . ." ,1 The interest in effective
implementation is sufficient only to warrant dismissal of policymaking offi-
cials who could directly obstruct electorally mandated programs.' 78 The
Court suggested that policymaking status could be determined by the
number and nature of responsibilities. If an official's duties were broad
and discretionary, or if an official acted actively as an advisor, policymak-
ing functions could be inferred. 179  Moreover, under the principles of
Brani, policymaking functions must relate directly to partisan political
concerns in order to justify dismissal.'
A second source of guidance to the possible meaning of the term "pol-
icymaker" may be found in labor-management relations cases that de-
scribe and define "managerial employees." These officials are defined in
Bell Aerospace Co. v. NLRB18 ' as being "so closely related to or aligned
with management so as to [be] place[d] in a position of conflict of interest
between [the] employer on the one hand and . . . fellow workers on the
other . . . 8,,12 Officials are also considered managerial if they exercise
independent discretion in formulating or implementing employer poli-
cies. 83 The Supreme Court has held that managerial employees have no
organizational rights under the Taft-Hartley Act because of their align-
174. 427 U.S. 347 (1976).
175. 445 U.S. 507 (1980).
176. 102 S. Ct. at 1874 (Blackmun, J., concurring). See also supra notes 128-30 and ac-
companying text.
177. Elrod v. Burns, 427 U.S. at 372. See generally Note, Constitutional Law-First
Amendment-Patronage Dismissals Not Permitted Unless Party Affiliation Relevant to Job
Performance-Branti v. Finkel, 29 U. KAN. L. REV. 286 (1981). Because of the compelling
interests in protecting first amendment rights, the government must demonstrate a "para-
mount" interest in abridging free speech. Avoiding obstruction of representative government
is one such interest, but it must be met by the least restrictive means possible. 427 U.S. at
362-63.
178. 427 U.S. at 372. The Court suggested that "[nJonpolicymaking individuals usually
have only limited responsibility and are therefore not in a position to thwart . ..goals
.. Id at 367.
179. Id at 367-68.
180. Branti v. Finkel, 445 U.S. at 519.
181. 475 F.2d 485 (2d Cir. 1973), aftd, 416 U.S. 267 (1974).




ment with employers' interests.
84
The application of the definition of "managerial employee" in labor-
management relations cases to explicate the meaning of "policymaker" in
title I cases might result in a greater number of officials being classified as
policymakers, thus denying the protection for dissent, than would occur
under the Elrod-Branti test. To justify dismissal under lrod and Brani,
there must be a demonstration that the impact of an official's dissent would
directly affect the official's job performance and hinder implementation of
institutional programs. The Bell test merely requires that officials be
aligned generally with management interests. In choosing the appropriate
test for policymakers under title I, the reasons for the two different tests
must be examined. In labor-management relations law, classification
serves to determine in which of two adversarial institutions an individual
official properly belongs: labor or management. Under these circum-
stances the Supreme Court has defined management broadly. In Leu, as in
Elrod and Brani, there is no inherent adversarial relationship between
superior and subordinate officials; dissent merely reflects differing opinions
regarding institutional goals and the preferied strategies to attain them.
The reason for drawing a distinction between those who are policymakers
and those who are not, is, as the Court pointed out in Leu, the union's
interest in administrative efficiency: union leaders must be able to remove
officials who, by the nature of their positions, could impede the implemen-
tation of electorally-mandated policies and programs.' 85 It therefore fol-
lows that only those officials whose dissent would actually obstruct the
implementation of elected leaders' policies should be excluded from title I
protections.
The officials in Elrod, Branti, and Leu were discharged for their dissi-
dent political beliefs. Permitting retaliatory dismissals of this kind fatally
chills officials' free expression. As the First Circuit argued in Maceira v.
Pagan, "the loss of first amendment freedoms constitutes irreparable in-
184. 416 U.S. 267 (1974). The Court expressly adopted the court of appeals' reasoning.
Id at 289. Examining a number of NLRB and court decisions, the Court concluded that
Congress intended to exclude managerial employees from Taft-Hartley protections. "Mana-
gerial" employees may also be considered "confidential" employees who are expressly de-
nied self-organization rights under the Act. Id at 279 n.9, 283-84. See also Labor-
Management Relations Act (Taft-Hartley), 29 U.S.C. §§ 141-97 (1947).
185. 102 S. Ct. at 1873. See also supra note 126 and accompanying text. It also should
be noted that many local officials are unpaid. Volunteer status should carry a strong pre-
sumption that such officials are not policymakers. Paid employment may suggest that offi-
cials are policymakers, but the question of pay must be considered as one of a number of
pertinent factors. The actual function performed by the official must still be examined
closely.
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jury. Similar considerations operate in the context of the LMRDA's bill of
rights, which is aimed at protecting in the union context freedoms analo-
gous to those that the first amendment safeguards from governmental
interference."1
6
The principles that emerge from these cases compel a functional analysis
of the nature of an official's position and responsibilities within the union
structure and an assessment of the actual impact of dissent on job perform-
ance. This approach is similar to the model advanced by the United States
Courts of Appeals for the First and Second Circuits in Maceira v. Pagan '87
and Newman v. Local 1101, Communications Workers ofAmerca, s' and is
well-designed to balance the competing concerns of participatory democ-
racy and administrative efficiency. Free expression and opposition inter-
ests of officials are protected unless they result in significant harm to the
organizations' institutional interests.
III. CONCLUSION
The Leu decision may be sound in its holding, but faulty in its analysis.
While properly addressing the need of elected officials to retain a loyal and
enthusiastic staff and the union's interest in maintaining institutional
strength, neither the majority nor the concurring opinions examine the re-
alities of union structure and government to clarify the role of the dissent-
ing union officer in union democracy: providing candid information and
opinions, and helping form a loyal opposition that will encourage debate
and provide the membership with alternatives. The impact of the decision
depends in part on how courts apply the holding, and, more importantly,
the rationale, of Leu to title I claims involving elected officials and
nonpolicymaking appointed officials. The apparent inconsistency in the
Court's attempt to honor the LMRDA policy of promoting union democ-
racy by permitting elected officers to suppress dissent can find its logic in a
broad view of democracy as the right of a majority to have its mandate
effected by its elected leaders, and in the legitimate institutional interests of
a union in organizing its administration effectively for the labor-manage-
ment battles it may be called upon to wage. Yet, that very logic compels
limits to the rule. Accordingly, the line must be drawn wisely: elected
officials must be protected from reprisal discharges, and the suppression of
dissent among appointed officials must be limited to those whose functions
cannot coexist with their criticism of the incumbent administration.
186. 649 F.2d at 18.
187. 649 F.2d 8 (1st Cir. 1981). See also supra note 104.
188. 570 F.2d 439 (2d Cir. 1978). See also supra notes 93-103 and accompanying text.
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Otherwise, the logic of Leu will be turned on its head and, in the process, a
reasonable blow for union democracy will be turned into a cynical sup-
pression of it.
Aline Henderson

